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Dear Mr. Warnicke:
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is is in response to your request for our
opinion regarding the legality of one person's holding two
elective offices at the same time. . More specifically, you
asked whether rs. Rose Mofford could legally hold both
offices of Arizona Secretary of State and director of the
Central Arizona Water Conservation District ({CAWCD) .

D H

There is no Arizona statute which addresses

the question of holding offices simultaneously. Thus

the question must be analyzed under the common law. Under
the doctrine of incompatibility of public offices, the
acceptance of a second office which is incompatible with the
first office automatically vacates the first office.

Per¥ins v. Manning, 59 Ariz. 60, 122 P.2d 857 (1%42). 1In
Perxins our Supreme Court announced the following rule:

The doctrine of incompatibility of
offices depends upon the public policy

of the state; that offices are inmcompat-
ible not only when the duties thereof

are in conflict, but when it is physical-
ly impossible that they may be performed
proverly by the same person. 59 Ariz.

at 70.

)

_ A further explanation of the doctrine of incom-
Patibility has been quoted in Op.Atty.Gen. 69-24-L:

«+ « « 1t is an inconsistency in the .

functions of the two offices, as where °

ona is subordinate to the other, or

where a contrariety and antagonism would

result in the attempt by one person to

discharge faithfully and impartially the —
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duties of both . . . Incompatibility
arises, therefore, from the nature of
the duties of the offices, when there is
an inconsistency in the functions of the
two, wheres the funct ions of the twa are
innerently iwconSLS t or repugnant. 3 \
McQuillin, Munici pal Corooratlons, r
Section 12.87 at Page 298; see Op.Atty.
Gan. 70-7 )

The directors of the CAWCD Board have the power,
inter alia, to manage and conduct the affairs and business

of the district, maxe and execute contracts, establish
by-laws and employ agents and employees--all generally for

the purpose of assisting with State obligations related to

the Central.-Arizona Project. See A.R.S. §§ 45-2603 and

-2612. The functions of the CAWCD Board are not inherently
inconsistent with the duties imposed upon Mrs. Mofford as
Secretery of State. S=e A,R.S. § 41-121. That is, Mrs.
Mofford can faithfully and impartially discharge the duties

of both offices without a resulting antagonism or contrariety.

urther, we find no prohibition against Mrs.
Mofforc's seeking election to office while remaining a CAWCD
Board member. A.R.S, § 38-2%6, which places some limitation
upon filing for election by the incumbent of an elective
office, seeans at first blusn to be applicable. This section

A. No incumbent of an elective
e, whether by election or appoint-
shall be eligible for nomination

14
lection to any office other than the
ce so held. -

oo036o0
n ey 1D rn
=35

Both the Secretary of State (see Arlzona Constitution,
Article 5, Sections 1 and 13) and a CAWCD director (see
A.R,S. § 45-2608) bevond cavil are offices to which a person
is elected. Thus, as a director of the CAWCD, Mrs. Mofford
would seem to have been an "incumbent of an elective office"
at the tine she was apoointed Secretary of State.

However, the scope of A.R.S. § 38-296.A is limited
by A.R.S. § 33-101, which confines "office(s)" to those
where ", . | the salary or compensation of the incumbent or
members of which is caid from a fund raised by taxation or
by pudlic revenus." See Op.Atty.Gen. 72-20-L. The elected
directors of the CAWCD serve without compensation from the
public treasury, receiving only reimbursement for travel and
supsistence while engaged in the business of the district.
522 AJR.S. § 45-2602.D. The Arizona Supreme Court has
incicated that the incumbent of this type of office is not —

holding an "elective" office within the meaning of § 38-296.A
because:
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Such an office is one of public service
or trus:t, and it is not the type of
office contenmplated under the above
statutes. (Referring to A.R.S. §§
38-296.A and -101.) The distinction
between an office of profiit and an
office of trust has long been recognized
in Arizona. Shirlev v. r

>

Suverior Court
in and for Countyv o:f Apnacne, 109
Ariz. 510, 515, 513 P.2d 939 (1973).

In sum, Mrs. Mofford is not precluded from her presant
holding of two elective offices at the same time. Additional-
ly, she is not precluded from seeking nomination to the
Office of Secretary of State while she-is still a director
of the CAWCD. The only possible constraint on her seeking
nomination to this office would arise under A.R.5. § 38-296.2,
as stated above. However, becaus2 the office of director of
the CAWCD is not the type of "elective office" contemplated
under § 38-296.A, Mrs. Mofford is eligible for nomination.
and election as Secretary of State
Court, supra (allowing an elact
noc receive compensation from t
nomination and election as a menbe

. Cf. Shirley v. Superior
schocl trustee who does
public treasury to seex

£ the Board of Supervi-
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Sincerely,
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